
UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

IN THE MATTER OF ) 

) 
Pan American Growers ) DOCKET NO. FIFRA-04-2010-3029 
Supply, Inc., 

RESPONDENT 

ORDER ON RESPONDENT'S ANSWER AND DIRECTING SETTLEMENT CONFERENCE 

As you previously have been notified, I have been designated 
by the August 18, 2010 Order of the Chief Administrative Law 
Judge to preside in the above captioned matter.ii This 
proceeding arises under the authority of Section 14(a) of the 
Federal Insecticide, Fungicide, and Rodenticide Act ("EIFRA"), as 
amended, 7 U.S.C. 5 1361(a), and is governed by the Consolidated 
Rules of Practice Governing the Administrative Assessment of 
Civil Penalties and the Revocation/Termination or Suspension of 
Permits (the "Rules of Practice"), 40 C.F.R. 55 22.1-22.32. The 
parties are advised to familiarize themselves with both the 
applicable statute(s) and the Rules of Practice. 

On March 12, 2010, Complainant, the United States 
Environmental Protection Agency ("EPA"), filed a Complaint 
against Respondent Pan American Growers Supply, Inc. 
("Respondent"), charging four separate violations of Section 
12(a) of FIFRA, 7 U.S.C. 5 136j (a), in connection with the 
importation of pesticides. This Complaint was then reserved on 

Following an inquiry from this office, Complainant agreed 
to participate in the Alternate Dispute Resolution ("ADR") process 
offered by this office, but Respondent made no response. 



Ap"1 1 3 ,  2010 . "  I n  i t s  C:ompla:.nt, t h e  EPA s e e k s  a  c i v i l  
a d m i n i s t r a t i v e  p e n a l t y  af $lS,953 a p a i n s t  S e s p o n d e n t .  

On J u l y  16, 2CiC,  a  l e t t e r  was f i l e d  by l n e s  Dcrningcez, xr.0 

i . d e r : t i f i e s  h e r s e l f  a s  "aur.hor; .zed a g e n t "  f o r  t h e  company.  The  
l e t t e r  i s  n o t  s i g n e d  b y  Rosa G i a t a n ,  t k e  p a r t y  t o  whom t h e  
C o m p l a i n t  Gas  m a i l e d .  A l t h o u g h  ?.ule 22.1C of t h e  R u l e s  o f  . . 
P r a c t i c e  a ~ l o w s  R e s p o n d e n t  t o  b e  r e p r e s e n t e d  by a n y  " o t h e r  
r e p r e s e n t a t i v e , "  t h e r e  mus t  b e  a d e q u a t e  p r o o f   hat R e s p o n d e n t  h a s  
h ~ t n o r i z e d  s c c h  : n d i v l d u a l  t o  r e p r e s e n t  i t  i n  m a r t e r s  b e f o r e  t h e  
2PA ( l . e . ,  a n  a f f i d a v ; ~  f r o m  a  c o r p o r a t e  officer a p p o i n t i n g  a n  
a g e n t  t o  a c t  on  i t s  b e h a l f  i n  a  c l v i l  a d m i n i s t r a t i v e  e n f o r c e m e r i t  
a c t i o n  a g a i n s r  t h e  c o r p o r a t i o n ) .  42 C . F . R .  S 2 2 . 1 0 .  T h u s ,  
R e s p o n d e n t  i s  d i r e c t e d  t o  p r o v i d e  some c e r t i f i c a t i o n  t h a t  I n e s  
3 o x i n g . ~ e z  i s  a u t h o r i z e d  t o  e n t e r  a n  a p p e a r a c c e  on  R e s p o n d e n t ' s  
b e h a l f .  4 2  C . F . R .  6 2 2 . 1 0 .  

The o n e - p a g e  l e t t e r  f ront  I n e s  Dominguez r e q l ; e s t e d  a  p o s s i b l e  
s e t t l e n e n t ,  c l a i n e d  t h e  v i o l a t i o n s  w e r e  u n i n t e n t i o n a l ,  i d e n t i f i e d  
a t h i r d - p a r r y  b r o k e r a g e  f i r m  a s  t h e  l i a b l e  p a r c y ,  a n d  c l a i m e d  a r  
i n a b i l i t y  t o  p a y  t h e  p r o p o s e d  p e n a l t y .  See L e t C e r  by From 132s 
Gc!ninguez Addressed t o  H e a r i r ~ g  Clerk, J u l y  9 ,  2 0 1 0  ( " t h e  
L e t t e r " ) .  The L e t t e r  ;%,as c o ~ s t r u e d  a s  a n  ar.si:er a n d  was r e f e r r e d  
t o  t h e  O f f i c e  a f  A d m l n l s r r a t . l v e  Lax Z u d g e s .  

Tk:e 1,eL::er d o c s  nori mee t  t h e  r equ i renments  f o r  f i i i r . 3  a n  
a r , swcr  u n d e r  t h e  ?.u?es o f  P r a c t i c e .  Under Xule  2 2 . 1 5  o f  t h e  
R u l e s  o f  P r a c t i c e ,  where  r h e  r e s v r j n d e n t  c o r l r e s r s  a n y  x a t e r i a :  
f a c t  2pon v h i c h  t h e  c o m p l d i n t  i s  b a s e d ,  i t s  a n s w e r  n c s z  c l e a r l y  
a:>d d i r e c t l y  a d m i r ,  d e n y  o r  e x p l a i n  e a c h  o f  :he f a c t u a l  
a l l e g a t ~ o n s  i n  t h e  c o m p l a i n t ,  o r ,  w h e r e  t h e  r e s p o n d e n t  h a s  no 
s n o w l e j g e  o f  a  p a r t i c u l a r  f a c t u a l  a l l e g a t i o n ,  i t  mxs t  s o  s t a t e  i n  
t h e  a n s w e r  a n d  c h e  a l l e p a ~ i o n  w i l l  b e  d e c n e d  d e n i e d . ? '  The 
r e s p c n d e n t  m u s t  e l s c  s t a t e  t h e  c i r c u ~ s t a n c c s  o r  a r g u m e r l t s  w h i c h  
a r e  a l l e g e d  t o  c o r s t F t . d r e  t h e  g r o i n d s  o: a n y  d e f e n s e .  S e e  
S e c r i o n  L Z . I 5 ( b )  o f  t h e  R d e s  si F r a c r i c e ,  4 0  C . F . R .  S 2 2 . i 5 i . b ) .  
A l t h o u g h  t h e  L e t r e r  a s s e r r s  zn  i n a b l l l r y  t o  p a y  i s s u e ,  i r  d i d  n o r  

.' B o t h  c s p i e s  o f  t h e  Contp'iairit were  a d d r e s s e c i  t o  k o s a  G i a t a n ,  
Pan A m e r i c a n  G r o w e r s  S u p p l y ,  I n c . ,  ~ n  Miami.  However,  t h e  p r o o f  of 
s e z . ~ : c e  p r o v i d e d  by t h e  EF?. i s  c o m p l e t e ~ y  i l l e g i b l e  ar.d t h e  
r e c l p i e n . ,  i f  a n y ,  ca r .no t  b e  i J e n t i f i e d .  

, . 
2' ' a l . : u r e  o f  r e sponden t :  t o  a t ,  d e n y ,  or- e x p l a i n  a n y  

m a r e r i a i  f a c t ~ a i  a l l e g a t i c n  c s n t a i r . e d  i n  t h e  c o r n p l a l n t  c o n s t i t u t r s  
a r  a d r n l s s i o r ?  o f  t h e  a ; leqa ' ; ion .  S e c t i o n  22. l j l d j  o f  t h e  R u l e s  o f  
? r a c r i c e ,  43 C . F . R .  § 2 2 . 1 5 ( d ) .  



22.15(b), t h e  a n s w e r  m z s r  a l s o  s t a t e  w t - e t h e r  a  h e a r i n g  i s  
r z q u e s t e d .  However,  s u b s e c t i ~ n  i c )  o f  S e c t i o n  2 2 . 1 5  f u r t h e r  
p r o v i d e s  t h a t  l f  t h e  r e s ~ c r ~ d e n t  a o e s  n o t  r e q u e s t  a  h e a r i n g ,  a  
h e a r i n g  may b e  k.elci b y  t k e  A d m i n i s E r a t i L . e  Law J u d g e  i f  i s s u e s  
a p p r o p r i a t e  f o r  d d j : ~ d i c a t i o n  a r e  r a i s e d  i n  t h e  a n s K e r .  See I n  re  
G r e e n  T h u n b  N u r s e r y ,  1.7~. , T I F Z A  A p p e a l  N c .  35-42,  6 E. A .  D. 7 8 2 ,  
735-94 (EAB, M G ~ .  6 ,  1937). 

The o r e - p a q e  L e t t e r  f i l e d  i n  t h i s  c a s e  did n o r  r e q u e s c  3 

h s a r i n g .  In v i e w  o f  t h e  f a i l . a r e  t o  s t a t e  w:iet:~er a  h e a r i n g  1s 
reql:esred, R e s p c n d e n z  i s  d i r e c r e s  t o  c l a r i f y  i t s  p c s i t i o n  a s  t o  
w h e t h e r  a  h e a r i r ! g  b e f o r e  a n  A d m i n i s t r a t i v e  Law J . ~ d y e  i s  
r e q c e s t e d .  S ~ c h .  c l a r i i i c a t i o n  s t a t e m e n t  ny R e s p o - d e n t  s h a l l  b e  
i n c l n d e d  i n  i t s  Answer ,  ~ x h i c h  s h a l l  b e  f i i e d  o n  a r  b e f c r e  
S e ~ t e n b e r  l7, 2 3 1 0 .  

EPA p o l i c y ,  f ,und i- t h e  R u l e s  o f  P r a c t i c e  a t  S e c t i o n  
,. , . ,. 
2 2 .  ,c ( 9 1 ,  :;O C . F . R .  5 2 2 . 1 8  i b ) ,  e n c o c r a g e s  s e t t l e m e n t  o f  2 
p r c c c e d i n y  w ? t h c u t  t i l e  n e c e s s ~ ~ y  o f  a F o r m a l  h e d r l n g .  The 
c e c e f i r s  o f  a  n r g o t i a t e a  s e t t l ? ! r , r n t  x a y  f a r  o . ~ t w e ? g h  t h e  
s P . c e r r z i n t y ,  t i r . e ,  a r e  e x p e r s e  a s s ~ c i a t e 3  w i t h  ?. litigated 
c r o s e e d i n q .  

A l t h o u g h  t h e  r e c o r d  i n d l c a i c s  :hat  t h e  p a r t i e s  h a v e  h a d  s o r e  
i s r r a c c ,  : h e r e  h a s  b e e n  n c  s e t - l e n e n r .  The p a r t i e s  a r e  d i r e c t e d  
.o i.c:a ;i se::l?menr c c n - l e r e n c e  c n  t h i s  n i a t r e r  :n o r  b e f o r e  
S e p t e m b e r  24, 2010, r o  a u r e n p i  t o  r e a c t t  a n  a m i c , < b l e  r e so1ur i . j : ;  o f  
r h l s  n?a:ter. See S e c t i o r  2 2 . 4  : c )  (6j o f  +;he R u l e s  o f  P r a c t i c e ,  40 
C . F . 3 .  S 2 2 . 4  ( c )  (8: . i o rcp la i r ! an t  s h a l l  f i l e  d s r a t u s  r e p c r t  
r e g a r a i n g  s u c h  c o n f e r e n c e  a n d  t h e  s t a t u s  o f  s e t t l e m e n t  on o r  
b e f o r e  O c t o b e r  1, 2010. 

t i  r i a  a n t i  are rnp \ i  o f  a l l  p l e a d l n n s ,  s t a t e m e n t s  a n d  
d o c u m e n t s  ( w i t h  a n y  a t t a c h m e r - t s )  r e q u i r e d  c r  p e r m i t t e d  t o  be  
f i l e *  i n  t h i s  O r d e r  ( i n c l u d i n g  a  r a t i f i e d  C o n s e n t  F..greement a n d  



. . .  
F i n a l  C r d e r ;  s n a l l  b e  f l l e 3  '~:ri tb.e R e g l o c a l  Hcar :ng C l e r k ,  a n d  
c o p i e s  ( w i c h  a n y  a t t a c h m e n t s )  s k a l l  b e  s e n t  t o  c h e  u n d e r s i g n e d  
a n 3  a l l  o c h e r  p ~ r r ~ e s .  The p a r t i e s  a r e  a d v i s e d  t h a t  E-mai l  
z o r r e s p o n d e n c e  w i t h  c h e  P . 3 m i n i s t r a t i v e  Law J u 6 7 e  1s n o t  
a u t h o r i z e d .  See S c c t i c n  22.5ia) of ~ b . e  3 i l e s  oC P r a c t i c e ,  2 3  
C . F . R .  5 2 2 . 5 ! a ) .  

The s r a t i m e n L s  ar:d i n f o r ~ , a t i o n  r e q u i r e d  by t h i s  O r a e r  tc b e  
sect r o  t h e  P r e s i d l n q  J u d g e ,  a s  .~ ; t l l  a s  a n y  a t h e r  f u r t h e r  
p l e a a i n g s ,  i f  ser.t i?\: m a i l ,  s h a l l  b e  a d s r e s s e d  a s  f o l l o w s :  

I f  f i l i n g  by : j n i t e d  S t a t e  P o s r a l  S e r v i c e  ( U S P S ) :  
EPA O f f i c e  o f  H o m l n i s t r a t i v e  L a w  J c d g e s  
1200  F e n c s y l v z ~ i z  P.ve. NW 
X a i l  C ~ c e  190CL 
W a s h i ~ i g t o n ,  DC 2046s 

I f  s e n d i n q  b y  nor-ZS?S c o u r i e r s :  - 
E P A  O f f i c e  of H c i n i n i s t r a t i v e  Law J u d g e s  
i 9 9 9  1 4 t h  st. ~ ' d  
S u i t e  3 5 0 ,  F r a n k l i ?  Cour: 
W a s h i n g t o n ,  DC 20695 

' T e l e p h o n e  co:-ita.ct r a y  be made w i t h  n'y l e g a l  s t a f f  a s s i s t a n t ,  
Pja:y Ar.ge:es, a t  ( 2 3 2 )  5 6 4 - 5 2 9 1 .  The f a c s i m i l e  nurnber i s  ( 2 0 2 )  
565-CC44. 

E a r b a r a  A .  Gunnlnq 
Iidr:; n i s t r a c i v e  Law J i ldqe 



IICICUJ CCLIIIJ L L L L ~ L  LUG L U L C ~ U I I I ~  VI UCI UII  R C ~ P U I I U C I I I  s Answer anu ulrecrlng 
Settlement Conference. dated August 19. 2010, was sent in the following manner to the 
addressees listed below. 

Original and One Copy by Facsimile and Pouch Mail to: 

Patricia Bullock 
Regional Hearing Clerk 
U.S. EPA - Region IV 
Atlanta Federal Center 
61 Forsyth Street, SW 
Atlanta. GA 30303-8960 

Copy by Pouch Mail to: 

Michiko Kono, Esq. 
Associate Regional Counsel 
U.S. EPA - Region IV 
Atlanta Federal Center 
61 Forsyth Street: SW 
Atlanta, GA 30308-8960 

Copy By Regular Mail To: 

Rosa Giatan, Esq. 
Pan American Growers Supply, Inc 
1423 SW 147 Avenue #368 
Miami, FL 33 185 

Ines Do~ninguez 
Pan American Growers Supply, Inc. 
957 SW 136 Place 
Miami, FL 33185 


